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INTRODUCTION

Appellants Robert Pickle ("Pickle") and Gailon Arthur Joy ("Joy"), who

were defendants in the district court, attempt a sleight of hand with their motion to

enlarge the record and file the Remnant and Westphal documents under seal. The

United States District Court for the District of Massachusetts, the Honorable

Dennis F. Saylor presiding, has already concluded that these documents do not

belong in the record. Nevertheless, Pickle and Joy ignore the district court's orders

on their motions below and ask this Court to independently review these

documents de novo, to make factual findings concerning their relevance, and to

allow them into the appellate record — despite the fact that they are not part of the

district court record. Pickle and Joy should be prohibited from using this tactic to

have this Court review de novo evidence that was excluded from the record by

rulings that themselves must be reviewed under an abuse of discretion standard.

Pickle and Joy will have the opportunity to make the argument that these

documents should have been allowed into the district court record in their appeal

from the district court's recent order denying them reconsideration.

Moreover, FRAP 10(e) and Fed. R. Evid. 201 simply do not allow the

Remnant or Westphal documents into the record here. A motion to enlarge the

record under Rule 10(e) is designed to supplement the record on appeal so that it

accurately reflects what occurred before the district court. It cannot be used to put
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